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J. TONY SERRA #32639 

CURTIS L. BRIGGS #284190 

GREG M. BENTLEY #275923 

506 Broadway 

San Francisco CA 94133 

Telephone: (415) 702-2727 24 hours 

Fax: (877) 796-6320 

Attorneys for Defendant 
KWOK CHEUNG CHOW 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


UNITED STATES OF AMERICA, 


CR 14-196 CRB 


Plaintiff, 


v . 

KWOK CHEUNG CHOW, 


Defendant . 


/ 


REPLY IN SUPPORT OF DEFENDANT'S 
MOTION FOR DISCOVERY AND MOTION 
TO DISMISS FOR SELECTIVE 
PROSECUTION 


Date: August 27, 2015 

Time: 10:00 AM 

Dept: Hon. Charles Breyer 


INTRODUCTION 


Raymond Chow filed a motion to dismiss on grounds of 
selective prosecution for the seemingly political targeting and 
selection of certain individuals, including himself, for this 
tainted prosecution. The Government filed a response challenging 
the merits of his motion, asserting that the defendant does not 
meet the threshold standards for discovery, and has not produced 
a "scintilla of evidence" to support his claim. 

Mr. Chow replies herein that his activities were legal in 
nature and that he was targeted for his First Amendment 
activity, while others who were similarly situated were not 
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prosecuted. The motives behind this prosecution are not only 
impermissible, they are a flagrant and disgraceful affront to 
the notions of fair play and substantial justice so valued in 
the criminal justice system. It is concerning the Government 
attempts to attack the motion to dismiss and discovery on minute 
technical details yet offers no explanation of whey so many 
political insiders go unindicted. 

In light of the Government's response, Mr. Chow asserts the 
present selective prosecution amounts to politicized prosecution 
reflecting retaliation, interference with ongoing investigation, 
providing "resume fulfilling" opportunities, and promising 
protection to San Francisco politicians and socialites. 

I. RAYMOND CHOW MET THE LEGAL STANDARD FOR SELECTIVE PROSECUTION 

In supporting its contention that Mr. Chow did not set 
forth the legal standard for selective prosecution nor meet the 
threshold showing to support discovery, the Government relies on 
its broad prosecutorial discretion: "The Attorney General and 
United State Attorneys retain broad discretion to enforce the 
Nation's criminal laws." Government's Response , citing U . S . v, 
Armstrong , 517 U.S. 465 (1996) . 

"Only someone who has worked in the field of law 
enforcement can fully appreciate the vast power and the immense 
discretion that are placed in the hands of a prosecutor with 
respect to the objects of his investigation." Morrison v. 
Olson , 487 U.S. 654, 727-728 (U.S. 1988) 

Justice Robert Jackson, when he was Attorney General under 
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President Franklin Roosevelt, described it in a memorable speech 
to United States Attorneys, as follows: 


If the prosecutor is obliged to choose his case, it 
follows that he can choose his defendants. Therein is 
the most dangerous power of the prosecutor: that he 
will pick people that he thinks he should get, rather 
than cases that need to be prosecuted. With the law 
books filled with a great assortment of crimes, a 
prosecutor stands a fair chance of finding at least a 
technical violation of some act on the part of almost 
anyone. In such a case, it is not a question of 
discovering the commission of a crime and then looking 
for the man who has committed it, it is a question of 
picking the man and then searching the law books, or 
putting investigators to work, to pin some offense on 
him. It is in this realm -- in which the prosecutor 
picks some person whom he dislikes or desires to 
embarrass, or selects some group of unpopular persons 
and then looks for an offense, that the greatest 
danger of abuse of prosecuting power lies. It is here 
that law enforcement becomes personal, and the real 
crime becomes that of being unpopular with the 
predominant or governing group, being attached to the 
wrong political views, or being personally obnoxious 
to or in the way of the prosecutor himself." R. 

Jackson , The Federal Prosecutor, Address Delivered at 
the Second Annual Conference of United States 
Attorneys, April 1, 1940. 


Morrison v. Olson , 487 U.S. 654, 727-728 (U.S. 1988) 

As a fundamental safeguard, prosecutorial discretion is 
subject to constitutional restraints. Protection against 
selective prosecution is one of those restraints and the 
requirements for such draws on "ordinary equal protections 
standards." Armstrong, at 465. 

If federal prosecutors "pick people that [they] thin[k] 
[they] should get, rather than cases that need to be 
prosecuted, " if they amass many more resources against a 
particular prominent individual, or against a particular class 
of political protesters, or against members of a particular 
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political party, than the gravity of the alleged offenses or the 
record of successful prosecutions seems to warrant, the 
unfairness will come home to roost in the Oval Office. Morrison 
v. Olson , 487 U.S. 654, 729 (U.S. 1988). 

Unfairness permeates this indictment and this Court cannot 
turn a blind eye to the obvious and substantial due process 
violations in light of the Government's actions of cherry 
picking those deemed ripe for prosecution, amassing 
unprecedented resources against the defendant, while those 
engaging in same, similar and more egregious conduct were not 
prosecuted. In fact, the record reflects that they were pulled 
from the prosecution in 2012 never to be mentioned again until 
now . 

The Government's prominent claim is that Mr. Chow did not 
provide "any evidence of any similarly situated defendants who 
were not exercising the First Amendment rights he claims he was 
exercising" and to the contrary, "similarly situated defendants 
who were not exercising First Amendment rights were prosecuted." 
Government's Response , pg 10. 

However, despite the Government's assertions, all of the 
uncharged, yet culpable and similarly situated individuals that 
the defendant set forth in his Motion to Dismiss were not were 
his First Amendment rights, and they escaped prosecution 
accordingly. Moreover, contrary to claims of frivolous community 
leaders who were responsible for delivering services to the 
public and were sought out be community members for assistance 
at various times. 
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A supplemental basis for selective prosecution is that 
every defendant in this indictment is joined and pursuant to the 
joinder this motion is brought on behalf of defendants Yee and 
Jackson who were prosecuted for a RICO conspiracy the purpose of 
which was to pay off Leland Yee' s campaign debt. If allegations 
are true, Jackson actively solicited unlawful contributions and 
payoffs and laundered the funds so that it would appear they 
were legal donations. This is identical to the activities 
engaged in by Ed Lee, Nazly Mohajar, and Zula Jones, yet they 
remain unindicted. Sharmin Bock engaged in honest services 
fraud, wire fraud, engaged with Leland Yee in a racketeering 
conspiracy, and committed other federal crimes and boldly she 
was spared prosecution. 

Mr. Chow is at the receiving end of a politicized 
prosecution, and he is being selectively prosecuted in violation 
of the his Fifth Amendment Due Process and Equal Protections 
rights . 

II . POLITICIZED PROSECUTION IN VIOLATION OF MR. CHOW'S EQUAL 

PROTECTION AND DUE PROCESS RIGHTS WARRANTS DISMISSAL 

It is not possible that there is no legal remedy for the 
endemic corruption which occurred here. The present prosecution 
reflects the politically motivated selective prosecution of Mr. 
Chow to effectuate political gain, secure political positioning 
and dispose of adversaries through the practice of "bad law" 
based on "bad facts." 1 


1 See Overturned Conviction of Georgia Thompson case in 
Wisconsin within 26 minutes of oral arguments. 

http : / /m . dailykos . com/ story /2007/ 0 9/ 0 6/3 8 12 60 /-Pol it ici zing-Pros 
ecut i on-How-to -Keep- Your- Job- as -US -Attorney , accessed 8/14/2015. 
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Politically motivated prosecutions are not tolerated under 
the notions of substantial justice and equal protection of laws. 
Specif ically, the Due Process Clause of the Fifth Amendment 
forbids the prosecutor from proceeding based on an unjustifiable 
standard such as race, religion, or other arbitrary 
classif ication, including one's protected First Amendment 
rights . 

Defendant asserts that the requested discovery of 
information pertaining to this prosecution will reflect the use 
of U.S. Attorneys for selective prosecution for the political 
gain of those affiliated, which is clearly an impeachable 
offense . 

As this Court is well aware, the bedrock principle of our 
federal criminal system is that justice must be served 
objectively, without political motivation and without fear or 
favor. The evident prosecutorial misconduct raises serious 
concerns about efforts and actions undermining this principle. 

U.S. Attorneys' politically motivated prosecutions have 
the potential to taint and undermine the legitimacy of our 
entire criminal justice system, creating the perception and 
reality that U.S. Attorney's offices are improperly exercising 
their prosecutorial powers. 

In order to assure the public that everyone, no matter 
their political affiliation, is treated equally under the law, 
defense is requesting that this Court require the Government to 
provide, de minimus, documents relating to the Government's 
handling of this case, and in particular any memoranda, 
analysis, or other communications discussing whether and to what 
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extent criminal charges should be and were pursued against the 
defendant. Additionally, with regard to this prosecution, 
defense requests any further communicat ions from any White House 
staff, members of congress or their staff, and any state or 
local political party officials or their staff. Further, because 
of defendant's concerns and reflective of the concerns of the 
citizens of San Francisco, California and the Country, the 
defendant urges this Court to disclose critical documents and 
information relating to U.S. Attorney's offices that initiated 
the prosecutions against defendants based on their political 
affiliations, while those "loyal" to the San Francisco political 
agenda and social elite were protected. 

Defense warns that every "good Communist" knows justice is 
a tool of the class and of the party. A poltically motivated 
prosection is used to bolster the party and its political 
control over the state. In light of the defendant's First 
Amendment affiliation and exercise of free speech, he is being 
prosecuted because he presents a threat to the San Francisco 
political agenda, or simply because it is politically expedient 
to do so. 

CONCLUSION 

At what point are the potential public benefits of vigorous 
investigations outweighed by the harm? What happens to the 
innocent when prosecutors abuse their power to further their 
careers or cater to political expediency? The message sent 
should this prosecution be maintained is that being a political 
insider in San Francisco equates to being above the law. 
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Look to the 2006 Duke lacrosse fiasco, shattering the lives 
of many young men. 2 Or the corruption case against Ted Stevens, 
the former GOP senator from Alaska 3 ; the case was overturned by 
a judge who concluded that he had never seen such mishandling 
and misconduct by prosecutors-prosecutors of the same generation 
as these. Or the prosecution of the accounting firm Arthur 
Andersen, found guilty of obstruction of justice in its audit of 
Enron. The criminal charges were reversed long after the company 
had dissolved, its 85,000 employees dispersed. All are a 
testament to the institutional pressures, political motivation 
and the personal ambition of prosecutors, compromising the 
constitutional safeguards of due process and the equal 
protection of the law. 

There is an old prison saying "a lie is only good until the 
truth comes around." 4 The truth will come out in the long run 
and the only test as to who did the right thing will be who did 
the right thing today. 

Mr. Chow respectfully requests that the Court grant his 
motion to dismiss the selective, and politically motivated. 


Alleged rape by lacrosse players. American Journal 
Review, ht tp ://ajrar ch i ve.org /article. a sp?id= 4379, 
accessed 8/13/2015. 

Government team concealed documents that would have 
helped the late Stevens, a longtime Republican senator 
from Alaska, defend himself against f alse-statement s 
charges in 2008. Stevens lost his Senate seat as the 
scandal played out, and he died in a plane crash two 
years later. 

http : / / www .npr.org/2012/03/15/148687717/ report -pro secu 
tors-hid-evidence-in-ted-stevens-case, accessed 
8/13/2015 


Courtesy of Jonn James Padilla. 
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charges herein. Alternatively, the Court should grant discovery 
forthwith . 

Dated: August 23, 2015 

Respectfully submitted, 

S/ 

CURTIS L. BRIGGS 
Attorney for Defendant 
KWOK CHEUNG CHOW 
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